
 BUDGETING

When it comes to budgeting, you could say there is the good, 
the bad, the solution and the awkward. Two years after 
Lord Justice Jackson implemented his reforms, at a lecture 

in May this year, he boldly concluded that ‘when done properly costs 
management works well’. 

ThE GooD
Jackson identified a number of benefits when justifying his claim; (1) 
parties who enter into litigation are now fully aware of the cost of it, 
covering both the costs payable to their solicitors, and the costs from 
the opponents. This encourages early settlement; (2) This transparency 
achieves exactly what Jackson intended – more attention to costs at the 
outset of litigation, which naturally and inevitably controls the costs of 
litigation – the very essence of Jackson’s reforms. He recognised that 
the budgeting process not only forces lawyers to focus on costs at the 
outset of the claim, but it also ensures they remain focused on costs 
throughout the lifetime of the case.

ThE BaD
But despite Jackson’s admiration of his own regime, he has also 
identified emerging issues that need a solution. He recognises there are 
problems surrounding incurred costs. As predicted by many,  
he is concerned that some parties will undertake as much work as 
possible before the case management conference, thereby putting large 
swathes of costs outside of the reach of costs budgeting. This tactic of 
‘front loading’ goes against the very essence of what costs budgeting 
stands for. 

ThE solUTIoN
His suggested solutions are sensible ones: (1) the court should have the 
power to comment on the incurred costs and to summarily assess those 
costs at the case management conference, if necessary; or alternatively 
(2) the court should be able to set a global figure for any phase, to 
include both incurred and future costs. This would be a welcome 
development in the task of controlling costs via the costs-budgeting 
regime. 

The clear benefit to parties is that at the conclusion of the case where 
costs have fallen within limits of the budget, then parties may start to 
experience their costs being allowed in full, including the incurred costs. 
At present, when a party has actively managed their case effectively and 
efficiently, the incurred costs continue to be subject to either detailed 
assessment or summary assessment. Jackson’s proposal would avoid 
this expensive and costly assessment process. 

Jackson has also suggested an introduction of pre-action costs 
management principally for clinical negligence costs. It appears there is 
a shift towards applying more focus to the issue of incurred costs in the 
future.

Interestingly, Jackson also discussed whether the costs management 

hearing should follow the directions hearing; a point which I predicted 
in my article ‘Time for Change’ (see LF February 2015, page 18).

He recognised the much debated point that perhaps the Precedent 
H costs budgets should be prepared once the order for directions has 
been made. This would enable all parties to prepare their budget from 
the same case plan. Having an order detailing the directions made 
avoids parties drafting budgets with assumptions that differ, which 
naturally makes drawing comparisons a challenging task and negotiations 
sometimes impossible. Preparing the budget following the directions 
order can also avoid the inevitable amendments which will be required  
to reflect the directions made, and also the subsequent hearing  
which may be necessary – surely a much simpler and more cost  
effective process.

So why was this not provided for in the rules? Was the reason because 
the courts are, or should be, guided by the costs of a particular task/
aspect when determining the directions? Jackson has confirmed that this 
was indeed his rationale, and he has confirmed that the rules will not 
be changed in this respect. That said, he did accept that sometimes, in 
exceptional cases, there is a need for decisions of principle to be taken 
before the parties can prepare their budgets. He has therefore proposed 
that the court should have discretion to direct a preliminary case 
management conference (usually by telephone) where the decision in 
principle would be made. The usual costs management process would 
follow thereafter.

ThE awkwarD
Jackson also posed the question – should the court be able to interfere 
with agreed costs budgets? The judge certainly thinks so. He has 
reported that many parties are taking a pragmatic approach to costs 
budgeting and agreeing budgets either in full or in part, thereby 
putting the budget beyond the reach of the court. Despite reporting 
that solicitors are not collaborating to agree inflated budgets, he has 
concluded that there are exceptional cases in which the court  
should interfere with a budget that has been agreed between  
the parties. 

He has recommended that the court should have the power to revise 
agreed budgets where they are obviously excessive, or where the case 
management directions on which budgets were based have changed. 
Perhaps some practitioners will find themselves in an awkward position 
of having to justify the basis of the agreement when they have not really 
paid due attention to it, and have instead agreed with their opponents 
to accept each other’s budget, rather than scrutinise each phase 
correctly. 

Whether they can justify the agreement or not will become irrelevant 
if the court has the power to interfere in it anyway.

Yet more evidence that Jackson continues to make improvements to 
ensure that costs management continues to succeed.
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