
 

10

BUDGETS

Costs budgets are increasingly becoming an important tool for 
litigation for a number of reasons. The obvious and most widely 
known is controlling legal spend, but there are also more discreet 

reasons why budgets can assist in litigation. As explained below, these 
factors mean costs budgets should be at the forefront of litigators’ minds 
at all times.

1. Controlling legal spend
This has never been more important than since precedent Q was 
introduced in October. Ever since costs budgets were introduced, there 
has been the issue of being able to compare a bill of costs against a 
budget for the purposes of assessment. Perhaps no longer. Precedent 
Q is designed to create some cohesion between the bill and the 
budget, enabling parties to establish where parts of the budget have 
been exceeded. Precedent Q should now change the way a budget is 
viewed, from being just a document that had to be prepared for the 
case management conference and was only considered on the rarest of 
occasions, to something that can finally play a very important role in the 
detailed assessment process. Fair to say it should come with a health 
warning – ignore at your peril! 

With the introduction of precedent Q, the budget 
can now be properly compared with the actual costs 
being claimed in the bill at the end of the claim, and 
the areas of the budget that have been exceeded can 
be identified. The importance of monitoring budgets 
is beginning to be appreciated in the way it was surely 
intended to work. 

2. Shaping your litigation
The budget can be important in shaping your litigation in two particular 
ways; relating to payments on account, and alternative dispute resolution.

Payments on account: Historically, it has always been decided 
that parties should be awarded an ‘irreducible amount’ when making a 
request for a payment on account of costs. That led to parties usually 
achieving an award of approximately 50% of their request. The most 
renowned case regarding payments on account is Mars UK Limited v 
Teknowledge Limited [2000] SFR 138. It was decided that, ‘a payment of 
some lesser amount, which he will almost certainly collect’ was a closer 
approximation to justice than saying that you need time to work out the 
total of the costs.

Following the introduction of costs budgets the position has 
changed. The proportionality and reasonableness test will have been 
applied when the budget was approved, so the courts now consider an 
‘irreducible amount’ to be more in the region of 90% of the budget. Is 
this strictly correct? By applying this approach, the courts are assuming 
that the incurred costs are reasonable even though the courts have not 
assessed them. That said, the cases of Thomas Pink v Victoria Secrets 
UK Ltd [2014] EWHC 3258 (CH); Excelerate Technology Ltd v Lindsay 

Cumberbatch & Anor [2015] EWHC B1 Mercantile and Kellie v Wheatley 
& Lloyd Architects Ltd [2014] EWHC 2886 (TCC) [2014] all support 
any claim for a payment on account of costs in the region of 90%.

In Excelerate, the court allowed a substantial payment on account of 
costs, in the sum of £155,410, despite this being disproportionate to 
the judgment debt of £158,243 when assessing a reasonable percentage 
for an interim payment. A payment on account of costs of 90% of the 
budget was awarded in Thomas Pink. In Kellie, reliance was placed on 
the budget when determining the payment on account. The approved 
budget totalled £91,000 and the court allowed a payment on account  
of £90,000.

The budget can be the determining factor when quantifying the 
level of the payment on account of costs – and for that reason there are 
certainly merits in attempting to secure an increased payment.

Alternative Dispute Resolution: The provision for a settlement 
meeting or a mediation should be included in the budget. Parties have 
always been encouraged to mediate and this has been reinforced in 
many cases over a number of years, from the decision in Dunnett v 
Railtrack [2002] EWCA Civ 302 to a number of recent decisions. In 

Reid v Buckinghamshire Healthcare NHS Trust [2015] EWHC B21, a 
refusal to engage in mediation resulted in sanctions. Master Simons 
said in Bristow v The Princess Alexander Hospital NHS Trust (case no. 
HQ 12X02176) that the parties ‘should be encouraged to enter into 
mediation, and if they fail to do so unreasonably then there should be a 
sanction’ (see Tom Blackburn’s article on this topic on page 8).

A refusal to mediate can have adverse costs consequences even if the 
refusing party is eventually successful. So it is an important litigation 
tactic to adopt, and the costs budget can actually help. For instance, 
if your opponent is being challenging and refusing to enter into ADR, 
then perhaps a reminder that the judge who approved the budget 
allowed a mediation - and therefore considered it wholly appropriate – 
would be helpful. 

It may be appropriate to refer to your budget at particular points 
during the litigation, for instance reminding the opponent of the costs 
of a certain stage before embarking on it may be the gentle nudge that is 
needed to open up settlement negotiations. 

So, a few good reasons why a costs budget can be a helpful litigation 
tool rather than just a way to manage costs.
Sue Fox is head of costs budgeting at Clarion Solicitors in Leeds
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Tactical 
tool
Sue Fox on how budgets can assist 
in litigation strategy

A refusal to mediate can have 
adverse costs consequences


