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FIXED COSTS

There are many concerns regarding fixed costs, but arguably the 
question that keeps some litigants awake at night is – will these 
remove access to justice and give those with deep pockets an 

unfair advantage?
No regime will stop parties with deep pockets from incurring excessive 

costs on litigation; but could restricting the amount of costs a litigant 
can recover, by imposing  fixed costs, make those litigants think twice? 
Perhaps not, particularly if we consider the decisions in some recent 
cases that relate to proportionality.

PrOPOrTIOnalITy CaSES
In the recent Senior Courts Costs Office decision of May & May v 
Wavell Group Plc & Bizarri [2016] EWHC B16 (Costs), Master Rowley 
reduced costs claimed of £208,237; first to £99,656, having considered 
the reasonableness of the bill on an item-by-item basis, and then to 
£35,000, on the grounds of proportionality, considering each of the 
headings set out in CPR 44.3(5) in turn.

This two-stage approach to CPR 44.3(2), as described by Sir Rupert 
Jackson in his final report, was also adopted in BNM v MGN [2016] 
EWHC B13 (Costs). As stated by Master Gordon-Saker in this case, ‘it 
is clear that the new test of proportionality was intended to bring about 
a real change in the assessment of costs’ – a sentiment that is certainly 
ringing true as long-awaited case law on the subject begins to emerge.

Before these two recent cases, the proportionality test had been applied 
to the budget by Mr Registrar Jones in Justice Capital Ltd v Murphy [2014] 
All ER (D) 187 (Dec). The court applied rigorous case management and 
costs budgeting assessments of every issue up to the next hearing, in an 
effort to prevent disproportionate costs being recovered. Proportionality 
was considered again in the case of Stella Willis v MRJ Rundell & 
Associates Ltd & Grovecourt Ltd [2013] EWHC 2923 (TCC), where 
the court adopted an unusual approach and looked at all parties’ costs 
globally, and compared this global amount to the sum in dispute. The 
court found that the costs were disproportionate. Perhaps this approach 
may become more frequent and add to the collection of armoury that the 
courts have at their finger-tips to control costs. 

BuDgETS
A further weapon in the war against excessive costs are budgets – and 
when combined with proportionality, this catalogue of armoury can 
quash any need for a fixed-costs regime.

The courts are taking the war on costs seriously, as evidenced by the 
cases above, and in the more recent case of Socrates Training Ltd v The 
Law Society of England and Wales [2016] CAT 10. This was a decision 
regarding costs capping, but can equally apply to costs budgets.

The tribunal concluded that: ‘It is important that those costs strike 
a fair balance between enabling access to justice for the claimant and 
providing a measure of protection to the defendant, not only from 
unmeritorious claims, but also from the burden of having to defend 
a claim which it is assumed for this purpose proved to be unfounded. 
That may mean that in some cases the amount is not the sum required 
to achieve justice only for the receiving party, but a limited contribution 
to that party’s costs’.

CurTaIlIng SPEnD
The conclusion must be that costs budgeting and the new 
proportionality test can in some instances curtail unfair spending, 
and at the same time ensure that the case is run in a proportionate 
manner, while maintaining access to justice. This is in direct contrast 
to the potential problems that the fixed-costs regime may create, where 
keeping costs proportionate appears to be the ultimate aim of the 
regime – and access to justice seems to have been forgotten.

Surely a fixed-costs regime is far too rigid, if the courts actively 
adopt the proportionality test. Are the courts doing that? It seems so. 
The recent decisions on the issue of proportionality are now creating a 
growing body of caselaw on how the new proportionality test, enshrined 
in CPR 44.3 is to be applied in practice.

It appears to be working. The new test, introduced as part of the 
Jackson reforms on 1 April 2013, reverses the Lowndes test and 
provides that disproportionate costs may be disallowed or reduced even 
where reasonably or necessarily incurred.

The courts are considering proportionality when approving budgets 
and also when assessing the costs at the conclusion of the claim. 
But there is a danger that there could be a double application of the 
proportionality test, with the courts applying this strict test when 
approving the budget and once again at the conclusion of the claim.

Following these long and eagerly awaited decisions on 
proportionality, we now have more insight into how the courts will 
apply the new proportionality test. The courts are now equipped with 
the tools to ensure that claims can be run in a proportionate way.  
Further, the courts can manage the costs of the claim throughout, and 
order that only budgeted costs are allowed at the end of the claim, 
alleviating any need for a detailed assessment of those costs.

Perhaps the rules that are now in place, which include managing 
the costs throughout and a new more robust proportionality test, are 
sufficient to control costs, while ensuring that access to justice remains.  
But will the courts embrace the tools that are available to them, or will 
the fixed costs regime be the answer?
Sue Fox is head of costs budgeting at Clarion Solicitors in Leeds
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Hold your  
horses
Sue Fox on whether recent 
proportionality cases could rein in  
the race to fixed costs
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