
budgeting

T he recent case of Merrix v Heart of England NHS Foundation 
Trust [2016] has again brought the interaction between costs 
budgeting and costs assessment into focus. Before we look at 

what we can take from the decision, I will set out below a number of 
cases that have come along and shaped our thinking on the court’s 
application of costs budgeting.

Before Merrix, it had been thought that parties who come under 
budget should be allowed their costs in full. The foundations of this 
view came from Jackson LJ’s final report, and from the cases of Slick 
Seating Systems & Ors v Adams & Ors [2013] EWHC B8 (Mercantile), 
and Safetynet Security LTD v Coppage [2012] EWHC B11. In Safetynet,  
HHJ Simon Brown QC said that ‘since the claimant’s costs were 
within the budget approved by the court, a detailed assessment would 
be an unnecessary and expensive course of action to take’. Costs were 
awarded in the claimant’s favour, in the amount of the budget. Later, 
in Slick Seating, HHJ Simon Brown QC observed that the claimant had 
‘laudably kept within the budget and exercised due control over their 
activities and expenditure in exemplary fashion’, and that their budget 
was proportionate to what was at stake. He awarded the claimant their 
costs as claimed. 

So following those decisions, could a party assume that if they had 
managed their costs without exceeding any of the budget stages, costs 
should be recovered in full with no need for detailed assessment? No, 
according to regional costs judge DJ Lumb in Merrix. The court was 
asked to consider the preliminary issue of ‘to what extent, if at all, does 
the costs budgeting regime under CPR Part 3 fetter the powers and 
discretion of the costs judge at a detailed assessment of costs under 
CPR part 47.’

Relying on Slick Seating, the claimant submitted that the budget 
should only be departed from if the paying party could show that there 
was ‘good ‘reason’ to do so.

The defendant submitted that ‘CPR 3.18 (b) only relates to cases 
where the bill of costs exceeds the cost budget (or any of its constituent 
phases). Assessing a bill of costs below the total of an agreed or 
approved cost budget does not involve a “departure”.’

DJ Lumb stated: ‘Just because a party has incurred costs that come 
in at under the total for a phase is not a departure from the budget. 
Applying the ordinary meaning of the words the party is still within 
the budget unless or until the court revises the budget. It is not the 
replacement of one fixed sum with another… The purpose of Precedent 
Q is to set out the differences between the actual expenditure and the 
budgeted figures for each phase. It is not intended to be some advanced 
assessment of the recoverable costs. If having completed a line by line 
assessment of the reasonable costs the court considers that the costs are 
still disproportionate, the Precedent Q could be a useful breakdown for 
the court to use to make adjustments to ensure the resulting figure is 
proportionate’.

So the claimant’s attempt to argue that costs budgeting at a CCMC 

is intended to limit the matters that need to be considered at detailed 
assessment was firmly rejected. DJ Lumb found that budgeting and 
assessment of costs are not mutually exclusive. They are different tools 
for courts to manage costs, applied at different times. The judge found 
favour of the defendant and ordered detailed assessment. 

But is this consistent with Jackson LJ’s view of cost budgeting? In 
Chapter 40 1.4 (iv) of his report he said: ‘At the end of the litigation, 
the recoverable costs of the winning party are assessed in accordance 
with the approved budget’. 

And at Chapter 40 1.5 of his report: ‘Issues for consideration. If 
costs management becomes a feature of civil litigation in the future, 
many issues will have to be considered… In particular: (iv) In so far as 
the last approved budget is binding, should it operate as an upper limit 
upon recoverable costs or should it operate as a form of assessment in 
advance?’

At Chapter 45 of Jackson’s report, the Law Society noted that: ‘If 
the costs management proposals… are accepted, it would seem that 
detailed assessment will have a place only in the context of cases where 
RP’s costs significantly exceed the budget’. The Commercial Litigation 
Association also believed that ‘detailed assessment will become less 
common if costs management is adopted’.

Yet DJ Lumb is not alone in his approach. In Troy Foods v 
Manton [2013] EWCA Civ 615, Lord Justice Moore-Bick warned 
that an approved budget is not a licence to conduct litigation in 
‘an unnecessarily expensive way’. He added: ‘I do not accept that 
costs judges should, or will, treat the court’s approval of a budget as 
demonstrating, without further consideration, that the costs incurred by 
the receiving party are reasonable or proportionate simply because they 
fall within the scope of the approved budget.’

What can we take from Merrix? The court’s primary function in 
relation to costs is to ensure they are reasonable and proportionate; and 
it will use several available tools, including budgeting and assessment, 
to achieve this. Do bear in mind that it is the parties’ duty to help 
the court to further the overriding objective by narrowing the issues 
between them, which must include the issue of costs. So – through 
cost budgeting negotiations and budget discussion reports – the parties 
should be able to prepare a proportionate budget that is so accurate 
compared to the actual costs incurred at the end of the claim,  
that the difference is too negligible to warrant the time, trouble  
or risk of pursuing detailed assessment. While assessment is still an 
important part of costs, a well-crafted budget can perhaps avoid  
the need for the parties to incur the expense of assessment,  
and ensure that costs are resolved as soon as practicable once a  
claim has concluded. 

If Jackson LJ intended budgeting to replace assessment, it does not 
appear that the courts agree. But appropriate budgeting should reduce 
the number of times that assessment is needed.
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