
Calling trumps
Sue Fox on how the court has laid its cards on the table over costs management
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coStS budgeting

The interaction between costs budgeting and costs assessment 
has been considered again in Merrix v Heart of England NHS 
Foundation Trust [2017] EWHC 346 (QB) – the appeal of a first 

instance ruling.
Mrs Justice Carr found that the court will have ‘regard to the 

receiving party’s last approved or agreed budget by respecting it or 
finding that there is a good reason to depart from it’. 

background
The history surrounding this case is that in the first instance decision, 
DJ Lumb was asked to consider the preliminary issue of ‘to what 
extent, if at all, does the costs budgeting regime under CPR 3 fetter 
the powers and discretion of the costs judge at a detailed assessment of 
costs under CPR 47’. 

He concluded that ‘the budget and the bill of costs were different 
tools for Courts to manage costs, which were applied at different times’ 
and ‘just because a party has incurred costs that come in at under the 
total for a phase is not a departure from the budget’. 

So despite the costs claimed being less than the budget, DJ 
Lumb (Regional Costs Judge) ordered that detailed assessment was 

appropriate. He refused to accept that the provision within the CPR 
regarding departure from the budget related to a downward departure 
as well as instances where a party exceeds phases in the budget.

The receiving party appealed DJ Lumb’s findings, and the costs 
judge granted permission to appeal, stating that ‘the issue is the subject 
of significant debate in the legal profession with wide-ranging views 
and interpretations. There is no direct case authority on the point. 
An authority on the point would be highly desirable and as a matter 
of urgency. Already several detailed assessments have been adjourned 
pending this first instance decision.’

the appeal
This appeal was heard in February. The appellant was claiming 
costs at or less than the budgeted figure, and arguments were raised 
that their costs should be assessed as claimed. The respondent 
disagreed, contending that it was entitled to benefit from a full detailed 
assessment, with the costs budget being but one factor in determining 
reasonable and proportionate costs on detailed assessment. The 
position to be adopted was that Mrs Justice Carr was required to 
consider the essence of costs budgeting as a whole. 
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The paying party had suggested that the budget was a cap to limit 
the costs, rather than an available fund that could be spent in full. 
But if this was so, would this then be construed as costs capping, 
rendering the costs management scheme obsolete? If the budget 
were intended to represent a cap, then what is the purpose of the 
costs management scheme? Mrs Justice Carr noted: ‘Costs capping 
survived the 2013 amendments to the rules, although the relevant 
provisions were moved from Part 44 to section III of Part 3. There 
would seem to be no logic in having two systems of costs capping 
running in parallel’. This was further reinforced with her reference 
to Jackson LJ’s reforms, where Jackson stated that budgeting is not 
costs capping.

iMpact oF MERRIX
It is no surprise that the first instance decision in Merrix created such 
debate. It fights with the essence of the reforms and Jackson’s view of 
how cost budgeting would work, which was explained at Chapter 40 
1.4 (iv) of his report: 

‘At the end of the litigation, the recoverable costs of the winning 
party are assessed in accordance with the approved budget’

And again, at Chapter 40 1.5 of his report:
‘If costs management becomes a feature of civil litigation in the 

future, many issues must be considered before any set of costs 
management rules is drawn up. In particular: (iv) In so far as the 
last approved budget is binding, should it operate as an upper limit 
upon recoverable costs or should it operate as a form of assessment 
in advance? And (vi) What steps should be taken to ensure that the 
process is cost effective, i.e. that the litigation costs saved exceed the 
costs of the process.’

The first instance decision in Merrix created uncertainty regarding 
the role of the budget. This conflict with Jackson LJ’s report and the 
earlier decisions regarding departure from the budget has opened the 
floodgates to numerous requests for the courts to consider whether the 
good reason test applies to both the downward and upward departure 
from the budget. 

Before the appeal of Merrix, the courts have previously heard this 
same argument in the cases of MacInnes v Gross [2017] EWHC 127 
QB, Collins v Davenport Royal Dockyard Limited [AGS/16029/54] and 
Harrison v Coventry NHS Trust. Despite that first instance decision, the 
courts did not agree with DJ Lumb’s decision and have found that the 
departure from the budget does relate to downward departures. Mrs 
Justice Carr considered these cases when making her findings.

She commented that: ‘The intention of costs management was to 
control costs. The obvious intention of CPR 3.18(b) was to reduce the 
scope of and need for detailed assessment. Rhetorically, what would 
be the point of costs budgeting (and the considerable resources that it 
has required) if the resulting figures amounted to nothing more than a 
factor, guidance or cap at detailed assessment?’ 

She added that ‘The obvious intention of CPR 3.18 was to reduce 
the scope of and need for detailed assessment. The respondent’s 
approach would defeat that object’.

Mrs Justice Carr found that DJ Lumb’s decision was wrong, and 
that ‘where a costs management order has been made, when assessing 
costs on the standard basis, the costs judge will not depart from the 
receiving party’s last approved or agreed budget unless satisfied that 
there is good reason to do so. This applies as much where the receiving 
party claims a sum equal to or less than the sums budgeted, as where 
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the receiving party seeks to recover more than the sums budgeted’. The 
appeal was allowed.

Mrs Justice Carr embraced the essence of Jackson LJ’s reforms, 
referring to them regularly throughout her judgment, and indeed 
quoting from his reforms on numerous occasions, one such quote 
being ‘costs management, if done properly, would save substantially 
more costs than it would generate’.

This decision now falls in line with Jackson’s report and the  
cases of Slick Seating Systems & Ors v Adams & Ors [2013] EWHC 
B8 (Mercantile) and Safetynet Security LTD v Coppage [2012] EWHC 
B11.

So, the question to be answered is - will a receiving party’s costs 
be allowed in full if they are less than the budget? Yes – for now! The 
Merrix decision confirms that any departure from the budget applies 
to both downward and upward revisions, hence parties have to show a 
good reason to depart from the budget. 

Does Mrs Justice Carr’s finding in Merrix deny the paying parties 
an opportunity to challenge potentially unreasonable costs, despite it 
being their responsibility for the costs of challenging those costs?  At 
the moment – yes.  

Is it ‘just’ for the receiving party to request their costs in full simply 
because they have been incurred and fall within the parameters of the 
budget? What safety mechanism is in place to ensure that any receiving 
party does not include unreasonable and disproportionate costs in their 
claim for costs, simply justified on the basis that they ‘fall within budget’? 
Mrs Justice Carr felt that the indemnity principle was sufficient, though 
perhaps it is not – unreasonable costs can be claimed from the client, 
hence the need for Solicitors Act assessments. Or alternatively, the client 
may have little regard to the constraints of the budget and request that 
‘out of scope’ or disproportionate and unreasonable costs are incurred in 
any event. 

How can restraints be imposed on a spendthrift client with deep 
pockets, and at the same time discourage a paying party from being 
overzealous in their requests for detailed assessment? Perhaps the 
introduction of the ‘one-fifth rule’ to costs budgeted cases could be 
the answer. This shares the burden of the costs consequences, rather 
than the traditional costs shifting rule. If the bill is reduced by more 
than 20%, then the receiving party is responsible for those costs rather 
than the paying party, but if the paying party secures less than a 20% 
reduction to the bill, then they become responsible for those costs. 
This should encourage all parties to think seriously about committing 
to detailed assessment, rather than the onus being on the paying 
party. Not only does this tie in nicely with the rules for Solicitors 
Act assessments, but it is also in line with the rules surrounding 
provisional assessment relating to the recoverability of costs for an oral 
hearing (see article, page 10). Further, it embraces Jackson’s intention 
to reduce the number of detailed assessments, and at the same time 
does not deprive parties the opportunity to challenge the costs. Just a 
thought.

Is this the end? Perhaps only for now. Mrs Justice Carr requested 
that if this decision were to be appealed, then it should be heard 
together with any existing listings covering the same point of principle. 
In her decision, she referred to Harrison, which was soon to be heard 
in the Court of Appeal. The Harrison decision is listed for May, and so 
the paying party in Merrix may be running out of time to get this listed 
together with Harrison – but we await with interest.
Sue Fox is head of costs budgeting at Clarion: www.clarionsolicitors.com
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appropriate. He refused to accept that the provision within the CPR 
regarding departure from the budget related to a downward departure 
as well as instances where a party exceeds phases in the budget.

The receiving party appealed DJ Lumb’s findings, and the costs 
judge granted permission to appeal, stating that ‘the issue is the subject 
of significant debate in the legal profession with wide-ranging views 
and interpretations. There is no direct case authority on the point. 
An authority on the point would be highly desirable and as a matter 
of urgency. Already several detailed assessments have been adjourned 
pending this first instance decision.’

the appeal
This appeal was heard in February. The appellant was claiming 
costs at or less than the budgeted figure, and arguments were raised 
that their costs should be assessed as claimed. The respondent 
disagreed, contending that it was entitled to benefit from a full detailed 
assessment, with the costs budget being but one factor in determining 
reasonable and proportionate costs on detailed assessment. The 
position to be adopted was that Mrs Justice Carr was required to 
consider the essence of costs budgeting as a whole. 
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The paying party had suggested that the budget was a cap to limit 
the costs, rather than an available fund that could be spent in full. 
But if this was so, would this then be construed as costs capping, 
rendering the costs management scheme obsolete? If the budget 
were intended to represent a cap, then what is the purpose of the 
costs management scheme? Mrs Justice Carr noted: ‘Costs capping 
survived the 2013 amendments to the rules, although the relevant 
provisions were moved from Part 44 to section III of Part 3. There 
would seem to be no logic in having two systems of costs capping 
running in parallel’. This was further reinforced with her reference 
to Jackson LJ’s reforms, where Jackson stated that budgeting is not 
costs capping.
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It is no surprise that the first instance decision in Merrix created such 
debate. It fights with the essence of the reforms and Jackson’s view of 
how cost budgeting would work, which was explained at Chapter 40 
1.4 (iv) of his report: 

‘At the end of the litigation, the recoverable costs of the winning 
party are assessed in accordance with the approved budget’

And again, at Chapter 40 1.5 of his report:
‘If costs management becomes a feature of civil litigation in the 

future, many issues must be considered before any set of costs 
management rules is drawn up. In particular: (iv) In so far as the 
last approved budget is binding, should it operate as an upper limit 
upon recoverable costs or should it operate as a form of assessment 
in advance? And (vi) What steps should be taken to ensure that the 
process is cost effective, i.e. that the litigation costs saved exceed the 
costs of the process.’

The first instance decision in Merrix created uncertainty regarding 
the role of the budget. This conflict with Jackson LJ’s report and the 
earlier decisions regarding departure from the budget has opened the 
floodgates to numerous requests for the courts to consider whether the 
good reason test applies to both the downward and upward departure 
from the budget. 

Before the appeal of Merrix, the courts have previously heard this 
same argument in the cases of MacInnes v Gross [2017] EWHC 127 
QB, Collins v Davenport Royal Dockyard Limited [AGS/16029/54] and 
Harrison v Coventry NHS Trust. Despite that first instance decision, the 
courts did not agree with DJ Lumb’s decision and have found that the 
departure from the budget does relate to downward departures. Mrs 
Justice Carr considered these cases when making her findings.

She commented that: ‘The intention of costs management was to 
control costs. The obvious intention of CPR 3.18(b) was to reduce the 
scope of and need for detailed assessment. Rhetorically, what would 
be the point of costs budgeting (and the considerable resources that it 
has required) if the resulting figures amounted to nothing more than a 
factor, guidance or cap at detailed assessment?’ 

She added that ‘The obvious intention of CPR 3.18 was to reduce 
the scope of and need for detailed assessment. The respondent’s 
approach would defeat that object’.

Mrs Justice Carr found that DJ Lumb’s decision was wrong, and 
that ‘where a costs management order has been made, when assessing 
costs on the standard basis, the costs judge will not depart from the 
receiving party’s last approved or agreed budget unless satisfied that 
there is good reason to do so. This applies as much where the receiving 
party claims a sum equal to or less than the sums budgeted, as where 
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