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HARRISON RULING

In the eagerly awaited decision in Harrison v University Hospitals 
Coventry & Warwickshire NHS Trust [2017] WECA Civ 792 (see 
article, page 8), the key findings of the Court of Appeal were that 

(1) budgeted costs will not be departed from in the absence of a ‘good 
reason’; (2) incurred costs do not form part of the budgeted costs; and 
(3) the good reason test does not apply to those incurred costs. So, what 
does this decision mean in practice, and what further observations can 
we make? 

Of particular interest is how the courts will deal with 
‘incurred costs’. During the Court of Appeal case, the 
court’s attention was drawn to incurred costs when 
the respondent presented what was described by Davis 
LJ as ‘an ingenious argument’ regarding incurred costs 
being potentially approved ‘through the back door’ at 
the budgeting stage. The respondent submitted that: 
‘The incurred costs will have acquired a special status: 
in that, while not “approved” as such, they will  
have been taken into account by the court at the  
costs management hearing in managing the future 
estimated costs.’ 

Davis LJ disagreed and found that: ‘With respect, 
this will not do. Either incurred costs are within the ambit of CPR 3.18 
(b) or they are not. Since they are not approved budgeted costs, by the 
terms of paragraph 7.4 of PD 3E and of the rules, they are not within 
that sub-rule.’ 

If incurred costs are not to be part of the approval of budgeted 
costs, leaving them to be dealt with solely at the assessment stage, does 
that then show that incurred costs and budgeted costs are in effect 
treated entirely separately? Davis LJ recognised that practical problems 
remained surrounding incurred costs, and advised that the CPR 
committee’s intention was to amend the rules to decouple incurred costs 
from budgeted costs. That is a somewhat sensible solution, as costs 
management cannot work perfectly while incurred costs are potentially 
approved through the back door. 

Jackson LJ has also previously accepted that there are problems 
surrounding incurred costs. As predicted by many, he has been 
concerned that some parties will undertake as much work as possible 
before the case management conference, thereby putting large swaths of 
costs outside of the reach of costs budgeting. 

The decision in Harrison goes some way to deter parties from adopting 
this approach, with more weight being placed on any comments that 
are recorded at the CCMC regarding the extent of incurred costs, for 
review at the subsequent costs assessment process. The question remains 
though, will the judges now be more willing to record such comments to 
deter a front loading of costs? 

Davis LJ did not go that one step further and identify a solution 
regarding the perceived problem of ‘back-door approval’ of incurred 

costs. Jackson LJ has previously suggested that this problem can indeed 
be solved by giving the court the ability to set a global figure for any 
phase, to include both incurred and future costs. 

For this approach to succeed, the assessment of the costs would need 
to follow the same approach, with the incurred costs and budgeted costs 
not following the usual procedure of being assessed in isolation. This 
would be a welcome development in the task of controlling costs, and 
could ensure that a party’s costs were not assessed twice, ie. budgeted 

costs reduced to take into account the level of incurred costs, only for 
those incurred costs to also be reduced at the assessment stage.  
This could unjustly penalise a party that has carefully managed its 
budgeted costs despite them being reduced to take into account a 100% 
recovery of its incurred costs, only to have those budgeted costs reduced 
as well. 

The decision in Harrison also confirmed that the proportionality 
test can be applied to the final claim for budgeted costs at assessment, 
despite being applied when the budget was approved at the CCMC. 
This double application of the proportionality test can lead to an 
obvious significant reduction in a party’s costs if the judge at the 
assessment stage considers them to be disproportionate, perhaps 
ignorant of the fact – or unprepared to take into account the fact – that 
the costs have already been reduced for proportionality reasons. Again, 
parties are faced with the same problem in terms of managing their 
costs; how can they manage their costs when in essence the budget can, 
under certain circumstances, be subject to change. 

Finally, what of the ‘good reason’ test, and what is the criteria to be 
applied? In the absence of any guidance on what amounts to a good 
reason, with the court warning judges ‘not to adopt a lax or over-
indulgent approach to the need to find “good reason”, the burning 
question remains: what will amount to a good reason? Could this lead 
to inconsistency in its application? Once again, we may need a few more 
decisions before we can say what the answer is.  
Sue Fox is head of costs budgeting at Clarion Solicitors; www.clarion 
solicitors.com
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Costs stand  
to reason
Sue Fox considers the practical effect of the 
Harrison budgeting decision

Harrison confirmed that the 
proportionality test can be 
applied to the final claim for 
budgeted costs at assessment


